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MSA/ORDER

PER DUVVURU RL REDDY, JUDICIAL MEMBER:

This appeal filed by the Revenue is directed against the order of the
Commissioner of Income Tax (Appeals) 6, Chennai dated 30.11.2017
relevant to the assessment year 2012-13. The only effective ground raised in
the appeal of the Revenue is that the Id. CIT(A) has erred in deleting the

disallowance of provision of service commission of %.3,96,54,222/-.

2. At the outset, the Id. Counsel for the assessee has submitted that
similar issue was subject matter in appeal before the Tribunal in assessee’s

own case for earlier years and vide its order dated 05.10.2016, the Tribunal
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has held that the commission provided in the year of sales should be
allowed and remitted the matter back to the file of the Assessing Officer.
Accordingly, after due verification, the Assessing Officer has allowed the
provision of service commission while giving effect to the order of the
Tribunal. Under these facts and circumstances, the Id. CIT(A) has observed
that that the assessee itself written off the excess amount so far provided in
the assessment years 2013-14 and 2015 and if the amounts disallowed are
sustained as a mere provision, then the amount written off in the subsequent
years should be deleted to the extent they were assessed in the earlier
years. Since the Assessing Officer himself has allowed the provision for

service commission, the Id. CIT(A) deleted the disallowance.

3. Per contra, the |d. DR submitted that the order of the Tribunal dated
05.10.2016 has not attained its finality since the Department preferred
further appeal before the Hon’ble Madras High Court. It was further
submitted that to allow the claim of service charges as soon as assessee
makes sales to its dealers even though as admitted by the assessee, part of
service commission is reversed after three years on account of non-receipt
of sale invoices and installation charges from its dealers, which shows that
liability is only contingent and pleaded that the order of the Id. CIT(A) should

be reversed.
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4, We have heard both sides, perused the materials available on record
and gone through the orders of authorities below. The only dispute in this
appeal is with regard to the disallowance of provision of service commission
of 2.3,96,54,222/-. In the appeals for the assessment years 2008-09 to
2011-12 filed by the Revenue, similar issue was adjudicated by the Tribunal
vide its order dated 05.10.2016, wherein the Tribunal has observed as

under:

“4. We have heard both the parties and perused the material on record.
The main contention of the ld. D.R is that the Service Commission is only a
provision made in the books of accounts and it was not actually incurred. On
the other hand, ld. A.R submitted that the assessee has been following the
same system of book keeping consistently from year to year and this Sales
Commission embedded to the sales. Whenever assessee makes the sales
corresponding liability attached to the assessee to maintain air conditioners
in a better condition of operations for a particular period and for which the
assessee is providing free maintenance warranty, which involves the cost to
be borne by the assessee for which the assessee is making the provision in the
books of account of assessee. Further, he submitted that when the assessee
recognized the income on the sale of the air conditioners at the same time on
provisional basis, provision towards services created by the assessee.
According to him, the Department cannot disturb the consistent method of
accounting followed by the assessee. In our opinion, if the Service
Commission is directly attach to sales made by the assessee and as soon as
sales are accounted corresponding service charges/commission to be
incurred by the assessee to be booked in the books of account of assessee.
Accordingly, we are inclined to remit the issue to the file of AO to verify the
books of accounts of assessee whether the Service Commission is debited
when the sales made and if the assessee charges service commission as soon
as the sales is made, the claim of assessee is to be allowed, as it is related to
the sales of air conditioners. With this observation, we remit the issue to the
file of AO for fresh consideration.”

It emanates from the appellate order that after verification, the Assessing
Officer has allowed the service commission provided in the books in the

earlier years after remand from the ITAT. However, copy of such revised
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assessment order passed by the Assessing Officer giving effect to the order
of the Tribunal dated 05.10.2016 was not brought on record. Accordingly,
the Assessing Officer is directed to verify and decide the issue afresh in
accordance with law keeping in view of the decision of the Tribunal dated
05.10.2016 in assessee is own case for earlier assessment years. Just
because the Department preferred further appeal against the order of the
Tribunal for earlier years, we cannot take a different view until the order of
the Tribunal is reversed or modified by higher forum. Therefore, in line with
the order of the Tribunal, if the Assessing Officer revised the assessment by
allowing the claim of disallowance of provision of service commission for
earlier assessment years as observed by the Id. CIT(A), then the same

should be allowed for assessment year under consideration after verification.

5. In the result, the appeal filed by the Revenue is allowed for statistical
purposes.

Order pronounced on the 12™ October, 2018 at Chennai.
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